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(1): In  Islam, the contract o f marriage has a spiritual and moral 
aspect, it cannot be ruled out Legally it is a civil contract subject 
to dissolution fo r  certain good reasons. Islam being a Deen Fitrat 
conforms the dictate o f human nature and does not prescribe the 
binding o f man and woman together even in a state o f extreme 
discord and complete incompatibility o f temperiment, but gives 
right to a man to divorce his wife, likewise right has been given 
to a woman to dissolve marriage through the Qazi or the Court o f 
competent jurisdiction, Allah almighty says, that aThe women 
have been given rights similar to the right given to men against

In  Islam the marriage contract between man and woman 
has been declared as a source o f mutual love and affection-— 

-*^* )?'&.*** this love or affection due to some reasons
start diminishing and develop hatred, disliking and disobedience, 
in such circumstances, the Holy Quran enjoins to appoint arbiter 
from  the side o f man and woman. They will try their best fo r  
reconciliation and restore love and affection between them. I f  
they succeeded in doing so, that is well and good and i f  fa iled  
and the tense matrimonial life, between the spouses^ continued, 
the Holy Quran ordains that -£ ^ -$-^2j£& -i=£=±Either 
she should be kept in accordance with well known and 
established custom or release with grace and better way. In  the 
light o f Quranic commandments, it is not allowed to keep her fo r  

* causing hurt and torture or for.the sake o f undue advantage. (—
) i t must be kept in mina that,

in Islam, though the divorce has been declared permissible but it 
has been declared the most abhorred and detestable among the 
permissible things, in the sight o f Allah. Likewise the woman 
who seeks dissolution o f marriage without cogent reasons, in the 
light ofsayings o f the Holy Prophet, shall be deprived offrom  the 
fragrance o f paradise

(2): Regarding fam ily issues there are two important laws 
enforced at present in Pakistan. The firs t one is the dissolution o f

them ”



X.

M uslim marriage act 1939 and the second one is the Muslim  
fam ily law ordinance 1961. The validity o f these both laws have 
always been controversial between religious circles and the law 
makers. The British India constitutional assembly enacted the 
dissolution o f M uslim marriage act 1939 in March 1939. Before 
its enactment, there used to govern the Islamic personal law fo r  
the settlement o f fam ily matters between the Muslims. As you 
know, the British India is dominated by the followers o f Hanqfi 
school o f thought and under the r Hanafi code o f law, there is no 
provision under which the woman can dissolve her marriage 
through Qazi or the Court o f law in a state o f extreme rift and 
differences. On the other hand, under Fiqh M aliki, there are 
verities o f grounds under which a woman can dissolve her 
marriage through the Court o f law. Being suffocated by this 
embargo, the M uslim women o f British India started to convert 
to other religion to get rid o f their disliked husband. The Ulema 
established principles that the converted woman shall be 
imprisoned till they reconvert to their original religion. The 
principle was however not implemented. A t the same time the 
Superior Courts o f British India delivered a judgm ent by 
applying another princincple ofIslam ic law wherein i f  one o f the 
M uslim spouses converts to other religion, or becomes apostate, 
that will result in separation between them.. A fter this judgment, 
the rate o f conversion to other religion by the women fo lk  
increased considerably. The Ulema and the M uslim  
organizations feeling the gravity o f the situation, tried their best, 
to avert this trend. The Jamiatul Ulema Hind, under the 
leadership o f Maulana A shraf A li Thanvi compiled a book 
entitled Hila-i-Najiza with the consultation o f Arab Scholars, 
wherein it was mentioned that: I f  the followers o f Hanafi Fiqh, 
faced hardship in applying Hanafi principles, they can apply the 
principles o f other Imams tike Imam M alik,Shaft and Imam  
Ahmad. When the Dissolution o f M uslim marriage act 1939 was 
drafted, the Jamiatul Ulema-i-Hind showed its concern and 
strong reservations against it specifically, regarding the powers
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granted to the non-Muslim judges to dissolve the marriage o f 
M uslim spouses. They wanted to include some amendments in it 
and in this respect they m et the Quid Azam and other high- 
ranking officials o f M uslim league but they paid no heed to their 
demands and this law was passed by constituent assembly and 
enforced in British India.

3: In  case o f serious rift and discord i f  the man and woman 
are not position to lead a harmonious life as envisaged by Islam, 
the woman may ask her husband to release her in restoration o f 
what he had receivedfrom him as consideration o f marriage, and 
the husband i f  accepting this offer, released her from  the 
marriage bond, technically it w ill be given the name o f 
“M ubarat” then there is no need o f reference to the court o f 
competent judge. In  circumstances, where the husband refuses 
the offer o f the woman, then there is unanimity o f views between 
the jurists that there must be a third party to decide the matter 
between them. Ultimately the case will be placed before the court 
o f Qazi fo r  adjudication. In  case the husband refused the 
decision o f the Court, whether the Qazi or a judge is empowered 
to dissolve the marriage without consent o f the husband? In  this 
respect the superior Courts have given divergent views. In  Umar 
bibi vs State it was held by the Lahore High Court that fo r  the 
dissolution by way o f khulafhe consent o f the husband is 
necessary, the Qazi or a judge is not empowered to dissolve the 
marriage on the grounds o f dislike and hatred without consent o f  
the husband .(AIR194S LH R SIjJn Saeeda khoum vs 
Muhammad Sand ,it was held that “Incompatibility o f 
temperament, dislike or even hatred on the part o f the wife fo r  
the husband is not valid grounds fo r  divorce under Muslim law 
unless the husband agrees to it”.(PLD 1952LHR 113).In Fatima 
vs Najmul Ikram a divergent view came forth  and it was held 
that: “Wife entitled to dissolution o f marriage on restoration o f 
what she has received from  husband in consideration o f 
marriage iffudge apprehends that the parties will not observe the 
lim it o f God” 7#i this judgm ent the consent o f the husband was



declared not necessary.PLD 1959LHR566.Then comes the 
scholarly written judgment, wherein it was held that in case o f 
incompatibility o f temperament between man and woman, the 
judge or a man in authority apprehends that they will not be able 
to observe the limits prescribed by Allah, he can dissolve the 
marriage without consent o f the husband.(PLD 1967 SC page 
97)

4; The jurists, Ulema and the judges have derived arguments 
from  the following Quranic verses and traditions o f the 
Holy Prophet P.B.U.H.lt is appeared in the Holy Quran 
that “I t is not permissible fo r  you to take back what you 
have given to them unless there is a fear that they both will 
not observe the lim it prescribed by Allah and i f  you fear 
that they both will not observe the lim it o f Allah, the there is 
no sin fo r  both o f them i f  she releases herself against what 
she has given to him  ” In  the tradition o f the Holy Prophet 
we have the case o f Jamila the wife o f Sabit bin Qais who 
approached to the court o f the Holy Prophet and 
complained against Qais fo r  his being ugly and short 
stature man and said that i f  I  did not fea r Allah /  would 
have spat at his fa ce  The Holy Prophet asked whether she 
is ready to return back the garden which he had given to 
you. She agreed and thus the Sabit bin Qais was ordered to 
divorce his w ife The second case is o f Habiba, another wife 
o f sabit she also complained against Sabit before the Holy 
Prophet and the Holy Prophet on hearing her arguments 
asked Sabit to release her. The case Mughis and his wife 
Barirah is also worth mentioning here He had married to a 
slave girl and she left her due to incompatibility o f 
temperament and inharmonious matrimonial life. Mughis 
used to walk through the streets o f Medina crying and 
weeping. When it came into the kind notice o f the Holy 
prophet, he asked her to go back along with her husband. 
She enquired the Holy prophet whether it is an order on his 
behalf? The Holy prophet said: no it was mere



recommendation. She declined to accompany him and the 
Holy Prophet ordered to divorce her. During the era o f 
Hazrat Umar when a woman refused to live with her 
husband, Hazrat Umar confined her in a dirty place which 
was not f i t  fo r  human dwelling. A fter some days when 
Hazrat Umar asked about the life she has passed in 
confinement, she said that these were the days that she has 
ever enjoyed throughout her life. On this, Hazrat Umar 
ordered her husband to release her even against nominal 
thing.

5: The differences between the Superior Courts and Ulema 
can be summarized as under:

According to Superior court, in the relevant Quranic verse 
(Ifyou  fear) is addressed to the Head o f the state or a Qazi that i f  
they fea r that the man and woman cannot live together within the 
lim it prescribed by Allah, and then they can dissolve the 
marriage even i f  the husband was not agreed to it  According to 
Ulema, in this Quranic verse, the man and woman have been 
addressed. According to them, the subsequent verse (Unless they 
both fear) supports their contention. According to them, even i f  
this Quranic verse is addressed to Ulil Umr,even then he cannot 
dissolve the marriage without consent o f the husband .he can 
only ask or persuade them to dissolve the marriage with mutual 
consent

Secondly, from  the case o f Jamila,Habiba and others, as 
cited above, the Superior Courts have derived arguments that, the 
Holy prophet as a judge had ordered the Sabit to divorce his wife, 
and he complied the orders, it is, according to them, is a proof 
that the consent o f the husband is not necessary. According to 
others, the Holy prophet had asked sabit and others to divorce his 
wife and had not dissolve the marriage him self as a judge or 
Hakim. In  Saeeda Khanum vs Muhammad Sami, the Lahore 
High Court had held that the Separation between Sabit and 
Jamila had taken place with the consent o f the husband.



Regarding the view point o f Lahore High Court, the august 
judge o f Supreme Court in Khurshid bibi case held that: In  
Saeeda khanum case, the relevant Quranic verse regarding 
Khula was not taken into consideration.

Thirdly the superior Courts consider the separation by way 
o f Khula as Fasakh not Talaq while according to Ulema it is 
Talaq not Fasakh. The Courts have preferred the view point o f 
Imam Shaft yAhmad Dawood Zahiri and others, According to 
them, the separation by way o f Khula is Fasakh not Talaq while 
the Ulema have preferred the view point o f Hazrat Umar,Hazrat 
A li, Abdullah Ibn Masood, Hassan Basri,Qazi Shuriahjm am  
Abu Hanifa and Im am  Malik,According to them, a separation by 
way o f Khula is Talaq not Fasakh,

A t present the situation is that the last Judgment delivered 
by the august Supreme Court holds the fie ld  and the lower courts 
decide the cases following the precedent set by the Supreme 
Court in sim ilar cases. The juridical opinion and view point o f 
Ulema is still that fo r  the separation by way o f Khula the consent 
o f the husband is necessary and the court is not empowered to 
dissolve the marriage on the basis o f hatred and dislike unless he 
ogees to i t  In  this respect, a  prom inent scholar, the ex-judge o f 
Supreme Coui%Allama Taqi Usmani has compiled a book basing 
strong arguments and relying on strong references and has tried 
to prove that without consent o f the husband, the court or a judge 
is not empowered to dissolve the marriage This is also the 
viewpoint o f other leading Ulema o f the country.

Fazai qtam  ya n  
SRA
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When Britisher captured India and established their rule, 
they prom ulgated their own laws like civil procedure and criminal 
procedure code. Evidence Act and other but they d id  not encroach 
upon the family laws o f  the inhabitants irrespective o f  the fa c t that 
whether they were Muslims, Hindus or Sikhs. They were allow ed to 
be governed by their own rules, custom and usages. In 
1937.Muslim personal law (shariat) application act was p assed  
and it was decided that the ride o f  decisibn w ill be the Muslim 
personal law (Shariat) 1937 where the parties are Muslims and the 
issue relates to Marriage, dissolution o f  marriage, Talaq, lla, 
Khula. Mubarat, Lian, Maintenance, Dower, guardianship and  
W aqf In 1939,Muslim m arried w om en’s dissolution o f  marriage 
act was passed  whereby Muslim m arried woman was given the 
right o f  seeking dissolution o f marriage through the court o f  law  
on various grounds like cruelty, impotence, hatred and extreme 
discord etc and continued to be enforced in the territories o f  
Pakistan even after partition. In 1961, Muslim fam ily law 
ordinance was promulgated. The most striking feature o f  this 
ordinance was that its provisions could not be tested on the 
touchstone o f  Shariah and could not be declared void being 
repugnant to the fundamental rights. The constitutions o f  1962 
andI973 also excluded it from  the jurisdiction o f  the courts o f  
Pakistan. In 1980, when the Federal Shariat Court constituted, 
Muslim personal law was also excluded from  its jurisdiction. In 
1994, the situation changed when the apex Supreme Court, while 
disposing o f  Shariat petition on Zakat and Ushr ordinance, held  
that: A ll statutes and codified laws which apply to the Muslims in 
general, cannot be excluded from  the jurisdiction o f  the Federal 
Shariat Court. (P.L.D 1994 S.C  607) As a  result o f  this dictum, the 
Federal Shariat Court examined this controversial law fo r  the f ir s t  
time and declared section 4 and 7 as repugnant to the Islamic 
injunctions.

By this petition, ostensibly, the provisions o f  Khula as 
contained in section 8 o f  the Muslim Family law ordinance 1961 
and also 2(x) o f  dissolution o f Muslim marriage act viii o f  1939

y



have been ch a llen ged  bein g  inconsisten t to  Islam ic injunctions, a s  

a p p ea re d  in the H oly Q uran a n d  Sunna o f  the H oly  P roph et p ea c e  

b e  upon him. Sharia t P etition  on the sam e subject, ti t le d  a s S .P .N O  

9/k of1992, M aso o d  A hm ad A nsari Vs s ta te  w as d ism issed  in lim ine 

du e to  ju r isd ic tio n a l bar. A t that time, the apex  Suprem e C ou rt h a d  

not g iven  a n y  such verd ic t a n d  con stitu tionally  the M uslim  

p e rso n a l law  w as b eyo n d  the am bit o f  our ju risd ic tio n . So, the 

p re se n t p e titio n  cannot be d ism issed  on the sam e grounds.

It is p er tin en t to  m ention here the variou s conflicting  

ju d g m en ts  o f  su p erio r  cou rts on the issue o f  K hula.E arlier; it w as  

h e ld  that: F or the d isso lu tion  o f  m arriage b y  w a y  o f  Khula, the 

consen t o f  the h usband is necessary. Q azi or the cou rt o f  law  w a s  

n o t em p o w ered  to  d isso lve  the m arriage. (U m ar b ib iV s  

M uham m ad D in  A .I.R  1945 LHR 51)

In S aeeda  Khanum  Vs M uham m ad it w a s h e ld  th a t in com patib ility  

o f  tem perim ent, d islike  o r even h a tred  on the p a r t  o f  the w ife  f o r  

the h usband is n o t v a lid  grou nds f o r  d ivo rce  under M uslim  law  

unless the husband a g rees to  it. (P .L .D  1952  LH R-113) In F atim a  

Vs N ajm ul Ikram, d ivergen t v iew po in t cam e fo r th  a n d  the cou rt 
d e c la re d  that: Wife en titled  to  d isso lu tion  o f  m arriage on 
restora tion  o f  w hat she has rece ived  fro m  h usband in 

considera tion  o f  m arriage ifJ u d g e  appreh en ds th a t p a r tie s  w ill  not 

observe the lim it o f  G o d  i.e. harm onious m a rried  sta te  as  

en v isa g ed  b y  Islam. In th is Judgm ent the consen t o f  the Husband  

w a s co n sid ered  not essential. (P .L .D  1959 LH R-566) Then com es  

the sch o la rly  w ritten  a n d  m ost e labora tive  ju dgm en t, d e live red  by  

the Suprem e C ou rt in the ligh t o f  Islam ic injunctions, on the issue  

o f  Khula. Though som e lead in g  U lem a have o p p o sed  a n d  cr itic ized  

the s a id  ju d g m en t but the view s taken b y  the Hon Judges, a re  a lso  

su p p o rted  b y  Q uranic verses  a n d  au thentic A hadith  a p a r t fro m  the 

endorsem ent b y  som e ancien t Jurists. This ju dgm en t, a t  p resen t  
h o lds the f ie ld . The su perio r a s w e ll a s the su bord in a te  cou rt have  

been d ec id in g  m atter p er ta in in g  to  d isso lu tion  o f  m arriage, basin g  

the sa id  ju d g m en t rep o r ted  a s K hursh id  Bagum V s M uham m ad  

A m een fP .L .d  1 9 6 7 S C -page 97) In A bdu l R aheem  Vs M st



Shahida Khan case, the august Supreme Court held that: Person in 
authority, including Oazi. can order separation by Khula even if  
husband was not agreeable to that course. (P.L.D 1984 SC-329)

The petitioner has criticized this judgm ent basing the booklet 
written by the learned scholar and adhoc Judge o f  the august 
Supreme Court, Hon. Justice Taqi Usmani. Obviously the 
judgm ents o f  the Supreme Court are not appealable before the 
Federal shariat Court. Review petition before the same court 
cannot be f ile d  due to time limit, fix ed  fo r  the sa id  purpose.

The petitioner has assailed neither provisions o f  Dissolution  
o f  Muslim marriage act 1939 nor Muslim Family law ordinance 
1961.According to him, the way the superior as w ell as the 
subordinate courts are deciding the cases o f  dissolution o f  
marriage by w ay o f  Khula, without taking into consideration the 
consent o f  the husband, basing the judgm ent o f  Supreme Court, 
P.L.D 1967 SC-97, is not in line with the Islamic injunctions, as 
appeared in the H oly Quran and Sunnah o f  the H oly Prophet.

The param eter o f  our jurisdiction is to examine any law or 
provision o f  law on the touchstone o f  Islamic injunctions. We may 
examine section 2(x) o f  the dissolution o f  Muslim marriage 
a c tl9 3 9  and section8 o f  Muslim Family law ordinance 1961and  
deliver an authoritative judgm ent on the issue o f  Khula.Other 
petitions on the same subject are also pending fo r  hearing.

Subm ittedfor further orders please.

Fazal Elahi Qazi 
SRA
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